ions during the Term, 6 Justice Stevens questioned the Court's interest in reviewing state criminal cases in which the defendant had prevailed below. Reasoning that the task of the Supreme Court is to vindicate an individual's federal constitutional rights, Justice Stevens argued that the Court should have no interest in reviewing cases in which state courts have merely "overprotected" a criminal defendant.
7 Perhaps inadvertently, Justice Stevens highlighted a nascent trend in Supreme Court jurisprudence that deserves close attention. Traditionally, Supreme Court review of criminal cases has proceeded on two levels. On one level, of course, the Court is determining whether the rights of the particular defendant in the case at bar were violated. On a higher level, however, the Court selects such cases for the purpose of fine-tuning the rights of all citizens versus the machinery of government. By the time his case reached the Supreme Court, for example, Ernesto Miranda ceased being a small-time hoodlum and instead functioned as a representative for each and every American citizen. 8 The rights Miranda was found to possess were rights all citizens thus possessed against the government.
A new model appears to be replacing the traditional "citizens versus government" model of criminal appellate review in the Supreme Court. Instead of viewing the criminal case as a tension merely between the government and the citizen/defendant, the Court now appears to recognize a separate tension between what it perceives as two discrete classes of citizens who have conflicting interests. Throughout several criminal decisions of the 1982 Term, the Court seems to have viewed the criminal case as an opportunity to adjudicate the respective constitutional rights of the law-abiding ("good citizens") and the criminals ("bad citizens"). The Court perceives this tension, moreover, as a zerosum game: gains in rights for the "criminal class" result in losses for the law-abiding. Arguably linked to the growing interest both in "victims' rights" and the "rights" of law-abiding citizens in general, 9 this new "good citizen/bad citizen" dichotomy has had a profound effect on the types of criminal cases the Court has recently accepted for review. 10 A still more significant change is the Court's apparent use of this dichotomy to decide which criminal defendants will have their rights vindicated and which defendants will not. As will be demonstrated, the 1984]
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Supreme Court during its 1982 Term was most protective of defendants who were in positions in which the "good citizens" of the law-abiding middle class might conceivably find themselves; conversely, it consistently ruled against prisoners, indigents, the insane, and other members of the "criminal class."
This Article will analyze the Court's new interest in protecting "good citizens" by first examining the traditional model, in which the Supreme Court viewed a criminal case as a conflict solely between the government and the citizen/defendant. Next, it discusses the rise of "victims' rights" organizations which have challenged the old premise that third parties have no "standing" in a criminal case. I suggest that this spirit has helped create a new model for analyzing criminal cases. This new model questions whether expanding the rights of a citizen/defendant in a particular case should always be viewed as a victory for citizens as a whole against government; to the contrary, according to the new model, such a decision often redounds to the benefit of "bad citizens" and works to the detriment of "good citizens." Finally, the Article examines how this interest in the rights of "good citizens" has affected not only the kinds of criminal cases the Court is accepting for review, but the actual disposition of the cases as well.
I. THE TRADITIONAL MODEL
A criminal case pits the machinery of government against the individual citizen/defendant. The "traditional model," as I refer to it, is a system of review in which the rights of citizens in general are developed through a series of confrontations between the government and specific citizen/defendants. When the reviewing court determines the rights of the defendant in the case at bar, it is indirectly defining the rights of citizens in general. Thus, when the Supreme Court granted Ernesto Miranda's petition for certiorari, the narrow question facing the Court was whether any of Miranda's federal constitutional rights had been violated. The Court's eventual decision in Miranda v. Arizona not only decided Ernesto Miranda's case, but also further refined the great balance between the rights of all citizens and the powers of government. This idea that the rights of citizens as a whole are often honed through disputes between the government and the most unsavory of the citizenry was eloquently described by Justice Frankfurter, who noted:
It is a fair summary of history to say that the safeguards of liberty have frequently been forged in controversies involving not very nice people. And so, while we are concerned here with a shabby defrauder, we must deal with his case in the context of what are really the great themes expressed by the Fourth Amendment. [Cases such as this] should not be of inherent concern to this Court. The reason may be illuminated by assuming that the events underlying this case had arisen in another country, perhaps the Republic of Finland. If the Finnish police had arrested a Finnish citizen for possession of marijuana, and the Finnish courts had turned him loose, no American wouldhave standing to object. If instead they had arrested an American citizen and acquitted him, we might have been concerned about the arrest but we surely could not have complained about the acquittal, even if the Finnish Court had based its decision on its understanding of the United States Constitution. That would be true even if we had a treaty with Finland requiring it to respect the rights of American citizens under the United States Constitution. We would only be motivated to intervene if an American citizen were unfairly arrested, tried, and convicted by the foreign tribunal.' 3 Note the presumptions made. Justice Stevens posits that the United States Supreme Court's only interest is whether Citizen Long's rights have been violated. Thus, the argument goes, the Court has absolutely no interest in whether the law-abiding United States citizens of Michigan believed that the Michigan Supreme Court had violated their interest in strict enforcement of drug laws. Justice Stevens intimates that a 1984]
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petition from those citizens expressing such an interest would be accorded the same respect that the Court would extend to a petition from citizens of a foreign country. It is an analogy at which law-abiding Michigan citizens might well take offense. Yet Justice Stevens was by no means incorrect in his characterization of either the federal system or the Court's traditional role in criminal cases. Indeed, the Justice may have been guilty of an understatement when he wrote that if the Finnish police had arrested a Finnish citizen for a drug violation and the Finnish court had released him, no American would have standing to object.I4 Indeed, if the FBI arrests an American citizen for a crime and the federal courts turn him loose, no American citizen other than the defendant has standing to object.
The lack of third-party standing in criminal cases was emphasized by the Supreme Court in Linda R. S. v. Richard 2.5 In that case, the mother of an illegitimate child brought a class action seeking to enjoin the local district attorney from prosecuting nonsupport cases only against the fathers of legitimate children. In holding for the district attorney, 16 the majority opinion noted:
The Court's prior decisions consistently hold that a citizen lacks standing to contest the policies of the prosecuting authority when he himself is neither prosecuted nor threatened with prosecution. . . . [I]n American jurisprudence at least, a private citizen lacks a judicially cognizable interest in the prosecution or nonprosecution of another.
17
The ordinary law-abiding citizen, whether an actual victim of a crime or a member of the community at large, is given no role in traditional American criminal prosecutions. The criminal prosecution is solely a matter between the state and the criminal defendant.' 8 Two distinct forces have combined to produce the state of affairs described in Linda R.S The first was the trend in common law from 14 Id (Stevens, J., dissenting). 15 410 U.S. 614 (1973) due process clause of the Fourteenth Amendment or, we suppose, any other provision of the Constitution. The Constitution is a charter of negative liberties; it tells the state to let people alone; it does not require the federal government or the state to provide services, even so elementary a service as maintaining law and order.
24
Faced with this response from the courts, it is not surprising that America is currently witnessing the rise of a popular movement that proclaims that victims of crimes-and law-abiding citizens in generaldo indeed have "rights" under the criminal law.
II. THE VICTIMS' RIGHTS MOVEMENT
Historically, victims of crimes have had very few rights or remedies. Since the early eighteenth century, when crimes began to be viewed as wrongs against the state, government officials have maintained almost absolute control over criminal proceedings against alleged perpetrators. 25 Victims' roles in the process became increasingly ill-defined, resulting in victims' alienation from criminal prosecutions. As witnesses for the state, the victims often were left ignored and uninformed in courthouse hallways. 26 As aggrieved members of society, the victims had little hope for compensation from either the "judgment proof" defendants 27 or from the state. Particularly during the past few decades, while American courts were paying increased attention to the rights of criminal defendants, little attention was paid to their victims. In response to this state of affairs, "good citizens" have begun to clamor for more protection. The "victims' rights" movement has manifested itself in a diverse array of grass roots organizations such as the Crime Victims Legal Ad- 253, 253-59 (1981) . 28 The Institute collects and disseminates information about various programs that assist victims throughout the country. In addition, the group lobbies for the improvement of the plight of the victim. For more information about the Institute, contact Frank Carrington,
Angels. 30 In response to this movement, many governmental entities at the federal, state, and local levels have enacted programs designed to prepare victims and witnesses for the criminal process, to assist victims in the post-crime adjustment period, and to financially aid victims of crime. To date, twenty-eight states have promulgated some type of "victim compensation" statute. 3 ' Although the compensation programs vary in administration, funding, eligibility requirements, and the amount compensated, the programs basically offer financial assistance to victims suffering post-crime economic hardship. Various governmental bodies also have implemented victim/witness programs to assist citizens in their adjustment to courtroom experiences by familiarizing them with criminal procedure, informing them of relevant occurrences in
Executive Director, The Crime Victims Legal Advocacy Institute, Inc., Suite 9, FSM Building, 210 Laskin Road, Virginia Beach, Virginia 23451. The National Association for Crime Victims' Rights seeks, through a concerted national effort, "to reverse the overconcern for criminals' rights at the expense of victims' rights." The Association can be contacted at P.O. Box 16161, Portland, Oregon 97216.
29 MADD consists of the victims of drunk driving accidents and other concerned citizens who voice their concerns about the drunk driving problem to legislatures, communities, and business groups seeking to eradicate the drunk driving problem. In addition to lobbying for legislative changes, the organization also monitors the decisions of various courts and operates a Victim Outreach Program that aids victims by taking them through the court process step by step. their cases, and offering counseling and protection. 32 Several states now require that victims be granted a "right of allocution" that allows them to voice their views during the defendant's sentencing hearing. 33 In addition, various states have passed so-called "Son-of-Sam" laws that prohibit convicted felons from profiting from their crimes through the sale of book or movie rights. 34 In passing the Victim and Witness Prosecution Act of 1982, 35 the federal government adopted a number of the aforementioned policies for establishing a more active role for the victims and witnesses in criminal prosecutions.
These developments illustrate the growing feeling that a criminal prosecution must concern itself with more than simply the rights of the criminal defendant. Because many other commentators have documented the rise of victims' rights legislation, 36 it is sufficient to note that the Supreme Court's tilt toward the new model in criminal appeals has been paralleled, and perhaps even prompted, by the enactments of the various state legislatures and the proliferation of victim-oriented groups. The cumulative effect is that the long-established principle that "a private citizen lacks a judicially cognizable interest in the prosecution. The new model questions this assumption. It would find that the Michigan Supreme Court's decision in Long caused Michigan's "good citizens" to feel less secure knowing that now it would be more difficult for the police to search for contraband. This model divides citizens into two groups-those who are law-abiding and those who are criminal. Lower court decisions that favor defendants do not redound to the benefit of all citizens, as the traditional model of "individual versus the state" intimated. Rather, the interests of the two groups are inversely related-gains for criminals result in losses for the law-abiding. In a case such as Long, the Supreme Court continues its role as vindicator of federal rights; yet here the "rights" being vindicated are those of "law-abiding citizens," and not of the defendant. Considered in this light, both the Supreme Court's interest in Long and the concerns voiced in Justice Stevens' dissent can best be understood.
IV. EVIDENCE OF THE NEW MODEL
The Court's opinion in Long, of course, makes no explicit mention of this "good citizen/bad citizen" dichotomy. Ct. 3446 (1983) ; Illinois v. Andreas, 103 S. Ct. 3319 (1983) ; Florida v. Casal, 103 S. Ct. 3100 (1983); Oregon v. Bradshaw, 103 S. Ct. 2830 (1983 ; Illinois v. Lafayette, 103 S. Ct. 2605 Ct. (1983 ; Illinois v. Gates, 103 S. Ct. 2317 Ct. (1983 Texas v. Brown, 103 S. Ct. 1535 (1983 Connecticut v. Johnson, 103 S. Ct. 969 (1983) ; South Dakota v. Neville, 103 S. Ct. 916 (1983) ; Missouri v. Hunter, 103 S. Ct. 673 (1983) . In all these cases, the Supreme Court granted certiorari to review state court decisions favorable to the individual defendant. 39 103 S. Ct. 916, 924 (1983) (Stevens, J., dissenting) . 40 103 S. Ct. 3446, 3468 (1983) (Stevens, J., dissenting 
A. THE INCREASE OF PROSECUTION APPEALS FROM STATE COURT

CRIMINAL DECISIONS
The Court's interest in protecting "good citizens" from state court decisions that favor "bad citizens" is reflected in the increasing number of prosecution appeals in which certiorari is being granted.
Justice Stevens' dissent in Long succinctly described the recent dramatic increase of cases, both civil and criminal, in which the Court is reviewing a request by a state to have its own judiciary reversed. Justice Stevens noted that "[u]ntil recently we had virtually no interest in cases of this type." '4 1 He went on to say that thirty years before, the Court had reviewed only one such case.
4 2 Fifteen years before, the Court had reviewed no prosecution appeals, although it did deny three petitions for certiorari. 4 49 In two of these cases, Justice Stevens took positions against the majority similar to his stance in Long. Not surprisingly, they also involved prosecution appeals in which, arguably, the Court chose to protect "good citizens" despite the fact that traditional federal interests were simply not at stake.
South Dakota v. Neville 50 concerned a state statute providing that a person suspected of driving while intoxicated could refuse to take a blood-alcohol test, but emphasizing that such a refusal could be used as evidence against him or her at a subsequent drunk-driving prosecution. The South Dakota Supreme Court found that the introduction of such evidence violated both the federal and state privileges against selfincrimination. In a 7-2 decision with Justices Stevens and Marshall dissenting, the Supreme Court reversed, finding no violation of the fifth amendment.
Before reaching the merits of the case, the Court had to explain why the lower court's decision did not rest on independent and adequate state grounds. The majority opinion held that although the South Dakota Supreme Court's reference to its state constitution may have provided an adequate state ground for its decision, its opinion did not rest on an independent state ground.
5 ' The Court stated, "Rather, we think the [South Dakota] court determined that admission of this evidence violated the Fifth Amendment privilege against self-incrimination, and then concluded without further analysis that the state privilege was violated as well."
Finding that the South Dakota decision had indeed rested on an independent and adequate state ground, Justice Stevens, in an opinion joined by Justice Marshall, wrote, "If a state court judgment is premised on an adequate state ground, that ground must be presumed independent unless the state court suggests otherwise. '53 He went on to argue that the burden was on the petitioner to establish jurisdiction, and observed that the Court's practice had been to dismiss cases as long as a have contained contraband); Illinois v. Gates, 103 S. Ct. at 2361 (Stevens, J., dissenting) (criticizing the majority for attaching no weight to the factual determinations of the state court that is better able to evaluate the facts); Texas v. Brown, 103 S. Ct. at 1548 (Stevens, J., concurring in the judgment) (fact-bound inquiries not made by the Texas courts should not be made by the Supreme Court).
49 See City of Revere v. Massachusetts Gen. Hosp., 103 S. Cit. 2979, 2984-85 (1983) (Stevens, J., concurring in the judgment) (although the Court had the power to hear case, it was an unwise exercise of discretion); Connecticut v. Johnson, 103 S. Ct. at 978-79 & n.4 (Stevens, J., concurring in the judgment) (because a state is not required to apply the Chapman harmless error test, no federal question arises if a state declines to apply the test). 50 103 S. Ct. 916 (1983 Obviously, the Supreme Court must have felt there was more at stake in Neville than merely correcting a decidedly minority view of the fifth amendment. The Court's interest in vindicating the rights of the law-abiding is suggested by the fact that the majority opinion's analysis, written by Justice O'Connor, began not with a review of fifth amendment principles, but rather with this introduction:
The situation underlying this case-that of the drunk driver-occurs 54 Id at 926 n.4 (Stevens, J., dissenting) (emphasis in original). With Neville, and again later in the term in Illiois v. Baichelder, 6 " the Court signaled its intention to join the fight of the "good citizens" against drunk drivers even though federal interests as traditionally conceived did not appear to be at stake.
It could be contended that the federal constitutional issues at stake in Neville simply were not serious enough to merit a grant of certiorari. Yet that perception pales when compared to the Court's decision to review a California Supreme Court decision in California v. Ramos. 6 " 3 Ramos involved yet another appeal by a state attorney general, asking the Supreme Court to reverse a criminal decision of the state's highest court. As in Long and Neville, the Supreme Court reversed the state court in a majority opinion by Justice O'Connor, with Justice Stevens filing a dissent." 4 The issue in Ramos was the constitutionality of a jury instruction given at the sentencing phase of capital cases in California. The jury's choice at that point is to sentence the convicted murderer to death or to life imprisonment without possibility of parole. 65 In 1978, the voters of 61 103 S. Ct. at 920. 62 103 S. Ct. 3513 (1983) (per curiam). The Court summarily reversed the Illinois Appellate Court and held that the United States Constitution did not require a police officer, in enforcing an implied consent statute, to recite in an affidavit the specific and concrete matter that led him to believe that a defendant was driving while intoxicated. The majority opinion admitted that the Court decided the case summarily because of its concern that the decision of the Illinois Appellate Court would have an adverse effect on the effort to halt the "carnage" on our nation's highways. Id. at 3516. In dissent, Justices Stevens, Brennan, and Marshall could find no reason why the case had to be decided without either briefing or oral argument. Id. at 3517 (Stevens, J., dissenting) . 63 103 S. Ct. 3446 (1983) . 64 Ramos, 103 S. Ct. 3446, and Long, 103 S. Ct. 3469, were each decided on July 6, 1983. 65 The statute provides: After having heard and received all of the evidence, and after having heard and considered the arguments of counsel, the trier of fact shall consider, take into account and be guided by the aggravating and mitigating circumstances referred to in this section, and shall impose a sentence of death if the trier of fact concludes that the aggravating circumstances outweigh the mitigating circumstances. If the trier of fact determines [Vol. 75 the State of California, through a statewide voter initiative that reinstated the death penalty, amended the California Penal Code to mandate that a particular jury instruction be given in all death penalty cases. 66 That instruction informed the jury that a sentence of life imprisonment without possibility of parole later could be commuted by the governor to a sentence that included the possibility of parole. 67 The California Supreme Court subsequently found that this instruction, commonly referred to as the "Briggs Instruction," violated the fifth, eighth, and fourteenth amendments to the United States Constitution because it admitted irrelevant and arbitrary considerations to the death sentence determination, and it failed to inform the jury of the governor's power to likewise commute an imposition of the death penalty. 68 The United States Supreme Court granted the California attorney general's petition for certiorari and reversed, finding no federal constitutional violation.
Just why the Court accepted this case is not easy to fathom. It was hardly a constitutional issue for which the states breathlessly awaited a Supreme Court decision. Justice Marshall, in dissent, 69 noted that twenty-eight states other than California had considered the same issue. Of those states, twenty-five had held the instruction to be improper.
70
On this point, moreover, even the majority opinion conceded that in many of those jurisdictions, the decision appeared to be based not on federal constitutional principles, but rather on state statutory grounds. 7 '
Whether the Ramos decision will have substantial impact-indeed, whether it will even change the final decision of the California courts 7 2 -is a matter of considerable doubt.
This provides the background for Justice Stevens' argument that certiorari never should have been granted in Ramos. Unlike his dissents in Long and Neville, Stevens did not argue that the lower court opinion was based on independent and adequate state grounds. Rather, he that the mitigating circumstances outweigh the aggravating circumstances the trier of fact shall impose a sentence of confinement in state prison for a term of life without the possibility of parole. § 190.3 (West Supp. 1984) .
CAL. PENAL CODE
66 Initiative measure approved on November 7, 1978. 67 The new amendment provided:
The trier of fact shall be instructed that a sentence of confinement to state prison for a term of life without the possibility of parole may in future after sentence is imposed, be commuted or modified to a sentence that includes the possibility of parole by the Governor of the State of California. CAL. PENAL CODE § 190.3 (West Supp. 1984) .
68 People v. Ramos, 30 Cal. 3d 553, 639 P.2d 908, 180 Cal. Rptr. 266 (1982) . 69 103 S. Ct. at 3460 (Marshall, J., dissenting). 70 Id at 3466 & n.13 (Marshall, J., dissenting).
questioned whether the granting of certiorari in this case represented "a wise use of the Court's scarce resources, ' 73 asking:
Why, I ask with all due respect, did not the Justices who voted to grant certiorari in this case allow the wisdom of state judges to prevail in California, especially when they have taken a position consistent with those of state judges in [twenty-five other states]?
I repeat, no rule of law commanded the Court to grant certiorari. No other State would have been required to follow the California precedent if it had been permitted to stand.
74
Ramos is yet another case in which no federal right of the criminal defendant had been violated by the state courts. Moreover, there was little likelihood that the California Supreme Court decision would have much impact on other jurisdictions. Justice Stevens speculated that the Court's only reason for hearing the case was to "facilitate the imposition of the death penalty in California.
' 75 Certainly, the Court's decisions in several 1982 Term death-penalty cases signaled that it would not stand in the way of state decisions to impose the death penalty. 76 Yet, in all other death cases this Term, the Court was afirming state decisions to invoke the death penalty. In Ramos, the Supreme Court reversed a state court's decision not to invoke it. A plausible, though unarticulated, reason for the Court's interest in Ramos may lie not so much with the substance of the jury instruction, but rather with how the instruction had been promulgated. Use of the "Briggs Instruction" had been approved by a statewide voter initiative reinstituting the death penalty. Through the use of such an instruction, the "good citizens" of California agreed to make it slightly easier to have the death penalty imposed; their decision was frustrated when the California Supreme Court voided the instruction based, in the opinion of the United States Supreme Court, on a misinterpretation of federal constitutional law. The real importance of Ramos may lie in its suggestion that the United States Supreme Court will come to the aid of "good citizens" whose efforts on behalf of "rational law enforcement" 77 are 73 103 S. Ct. at 3468 (Stevens, J., dissenting).
74 Id. at 3468-69 (Stevens, J., dissenting).
75 Id (Stevens, J., dissenting).
76 See Barclay v. Florida, 103 S. Ct. 3418 (1983) (death penalty may be imposed even though one of "aggravating circumstances" relied upon by trial judge was not one of those included in state death penalty statute); Barefoot v. Estelle, 103 S. Ct. 3383 (1983) (no constitutional barrier to admission of psychiatric testimony in a capital case concerning probability of defendant's future dangerousness); Zant v. Stephens, 103 S. Ct. 2733 Ct. (1983 (death penalty may be imposed even though one of three "aggravating circumstances" found by jury was later found to be unconstitutional); Alabama v. Evans, 103 S. Ct. 1736 Ct. (1983 (temporary stay of execution vacated; "aggravating factors" of state statute were properly applied); see generally Lauter, Justices Turn in a Lethal Scorecard in Dealing with Death Penalty Cases, Nat'l LJ., Aug. 1, 1983, at 3.
77 See Florida v. Casal, 103 S. Ct. 3100, 3102 (Burger, C.J., concurring).
[Vol. 75 frustrated by misguided state courts. Neville, Ramos, and Long would have been unlikely candidates for the granting of certiorari under the traditional model, which was concerned with whether the individual defendant's rights had been violated by state courts and whether the issue involved was of crucial constitutional significance. Supreme Court review of these cases is supported, however, under the new model's concern with the rights of the law-abiding-the "right" to strict drug enforcement, the "right" to curb drunk drivers, the "right" to impose the death penalty. Moreover, this new concern for the law-abiding has been articulated by the Chief Justice himself.
C.
CHIEF JUSTICE BURGER AND THE NEW MODEL Chief Justice Burger, who was responsible for assigning to Justice O'Connor the majority opinions in Neville, Ramos, and Long, 7 8 has perhaps been the Court's most ardent spokesperson on behalf of the rights of the law-abiding. He heralded this shift in focus through his comments in three opinions filed during the 1982 Term.
In Morris v. Slappy, 79 the Chief Justice authored a majority opinion that disdainfully dismissed the Ninth Circuit's holding that the sixth amendment required a "meaningful attorney-client relationship. ' 80 The Ninth Circuit had ordered that a third trial be held in a rape prosecution because the court found that defense counsel lacked adequate trial preparation time, despite the fact that the defense counsel had told the trial judge that he had been given sufficient time to prepare. In reversing the order for a new trial, the Chief Justice made the following comment:
In its haste to create a novel Sixth Amendment right, the [Ninth Circuit] wholly failed to take into account the interest of the victim of these crimes in not undergoing the ordeal of yet a third trial in this case. Of course, inconvenience and embarrassment to witnesses cannot justify failing to enforce constitutional rights of an accused; when prejudicial error is made that clearly impairs a defendant's constitutional rights, the burden of a new trial must 78 It is customary that when the Chief Justice is in the majority, he decides which Justice will write the majority opinion. See B. SCHWARTZ, SUPER CHIEF 29- 30 (1983) . 79 103 S. Ct. 1610 Ct. (1983 .
80 The defendant in Slappy had been represented throughout pretrial proceedings by a deputy public defender. Shortly before trial, the attorney was hospitalized for surgery. Six days before the scheduled trial, a senior trial attorney from the public defender's office was assigned to represent the defendant. After trial began, defendant moved for a continuance, alleging that his attorney did not have time to adequately prepare the case. The attorney denied this and trial resumed. Defendant's convictions eventually were reversed by the Ninth Circuit, which held that the sixth amendment guaranteed a "meaningful attorney-client relationship" and that the denial of the continuance violated this right. The Chief Justice cited no authority for this directive that the "concerns of victims" be considered by courts. Consequently, Justice Brennan, who concurred only in the result, noted in a footnote:
Although the Court acknowledges that "inconvenience and embarrassment to witnesses cannot justify failing to enforce constitutional rights of an accused,". . . it nonetheless appears to suggest that the interests of a victim in a particular case should be considered by courts in determining whether to enforce the established rights of a criminal defendant ... Such a suggestion finds no support in our cases. It did not consider the trauma the victims of these particularly heinous crimes would experience in a new trial, forcing them to relive harrowing experiences now long past, or the practical problems of retrying these sensitive issues more than four years after the events.
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This time the Chief Justice cited to one authority for this propositionhis own opinion in Morris v. Slappy. In dissent, Justice Brennan reiterated that the interests of a victim in a particular case are irrelevant visa-vis the enforcement of the rights of a criminal defendant.
8 5
Several weeks later, the Chief Justice wrote a brief opinion concurring in the Court's dismissal of Florida v. Casal. 8 6 The opinion forms an intriguing bridge between his own recent comments concerning victims' rights and the decisions in Long and Ramos soon to follow.
have the power to amend state law to ensure rational law enforcement.
93
In this brief comment, the Chief Justice articulates three points. First, state courts, through constitutional and statutory interpretation, have the right to "require more," i.e., provide more protection to defendants, than the federal constitution requires. Moreover, the United States Supreme Court is powerless to prevent such action, resulting in a state of affairs that the Chief Justice appears to view somewhat ruefully. Second, law-abiding citizens might very well feel that such actions of state courts inhibit "rational law enforcement," a view apparently shared by the Chief Justice. Third, law-abiding citizens have the right to "amend state law" to curb such state judicial activism.
Three weeks after Casal, the Supreme Court would decide Ramos and Long. The Court's reasons for granting certiorari in these cases become clearer in light of the Chief Justice's comments. Certainly, Justice Stevens is correct that under traditional principles, the Court never would have considered hearing either Ramos or Long. In both cases, however, the Court was sending the same two messages to law-abiding citizens that Chief Justice Burger communicated in Casal. First, Long suggested to the law-abiding that the Court was prepared to view its jurisdiction as broadly as possible in order to curb the excesses of those state courts that "require more than the Federal Constitution" and thus retard aggressive law enforcement. Second, Ramos additionally implied that the Court would enthusiastically support the efforts of law-abiding citizens "to amend state law" against a recalcitrant state judiciary, even to the point of rendering decisions that ultimately may have no real effect on any jurisdiction.
94
By the end of the 1982 Term, the Court had made it quite clear that the concerns of crime victims and law-abiding citizens in general were definitely a part of its decisionmaking process in criminal law. The new model had definitely begun to take shape. Thus, it is not surprising that the Court ruled against the defendant in every case involving a death row appeal. 96 Prisoners contesting both inter-prison and intra-prison transfers received no help from the Court.
V. THE NEW MODEL'S EFFECT ON THE WINNERS AND LOSERS
9 7 Restraints were tightened on habeas corpus petitions. 98 The Court made it significantly more difficult for the criminally insane ever to be released from custody. 99 Convicted criminals attempting to expunge prior convictions received two setbacks.t°° The Court refused to invalidate any statements taken from "confessed" criminals. 0 1 Indigent defendants preparing for trial were told that they had no right to what the Ninth Circuit characterized as a "meaningful attorney-client relationship"; 0 2 the Court informed the same class of defendants that, if convicted, they would have no right to insist that their appointed appellate counsel raise all non-frivolous issues. 103 Indeed, to call attention to the two major "victories" for criminal defendants during this Termthat a person cannot be given life imprisonment with no possibility of parole for a series of seven non-violent felonies 1 0 4 and that an indigent's probation cannot be revoked simply because he currently cannot afford to pay restitution 105 -seems almost Dickensian in its irony.
If the Court is interested in vindicating the interests of "good citizens," one would expect it to have dealt with a large number of fourth amendment cases, for there the issue is often whether admittedly "bad citizens" should go free because of a violation of their rights. Indeed, the Court reviewed a large number of fourth amendment cases; they all involved illegal drugs 1 0 6 and, almost without exception, the Court affirmed the convictions. 1 0 7 Furthermore, the Court was so anxious to decide the "good faith exception" issue that it clumsily ordered reargument in Illinois v. Gates solely on that issue, 1 0 8 and later "apolo-
"' 1 0 9 to the parties for not reaching the issue because it had not been raised below.1 0 Thus, with few exceptions, the Court found ways to rule against "bad citizens" in criminal cases. This is not to suggest, however, that all criminal defendants were given short shrift by the Court. For example, in Flon'da v. Royer' l 1 and United States v. Place, 11 2 the Court announced some restrictions on law enforcement officers in detaining people in airports to investigate possible drug violations. In Kolender v. Lawson,' 13 the Court found a California statute that required persons who loiter or wander on the streets to provide "credible and reliable" identification when stopped by the police to be void for vagueness. In United States v. Grace, 14 the Court protected the right of peaceful protest on the grounds surrounding the Supreme Court building.
It does not require a Marxist scholar to point out that in these decisions, the Court has come to the aid of the most middle class of interests-to paraphrase, the right of frequent flyers to be free from intrusive luggage searches; the right of joggers not to carry wallets; and the right of political action groups to peacefully picket the Supreme Court. The fact is that the outcome of almost every criminal decision handed down by the Court this past Term could have been correctly predicted by simply asking whether there was any possibility that a law-abiding "good citizen" could ever be in the defendant's position. 1 15 The decisions exhibit a reluctance to come to the aid of those citizens who most need the Court's assistance-that is, the citizens with the least leverage over decisions in the executive and legislative branches. In its rush to 111 103 S. Ct. 1319 Ct. (1983 . 112 103 S. Ct. 2637 Ct. (1983 . 113 103 S. Ct. 1855 Ct. (1983 . 114 103 S. Ct. 1702 Ct. (1983 . 115 But cf. United States v. Villamonte-Marquez, 103 S. Ct. 2573 Ct. (1983 (upholding drug conviction of yacht owner); Simopolous v. Virginia, 103 S. Ct. 2532 Ct. (1983 (upholding conviction of doctor who performed abortion in an unlicensed facility during second trimester of woman's pregnancy in violation of Virginia statute); South Dakota v. Neville, 103 S. Ct. 916 (1983) (reversing state court finding that introduction of evidence of one's refusal to take blood alcohol test violated privilege against self-incrimination). Although the cited decisions do not seem to comport with the theory, close analysis reveals that the decisions may be reconciled with the Court's interest in affirming the convictions of "bad people." In Neville and Simopolous, the Court grapples with conflicting values. On one hand, the defendants are, arguably, solid middle class citizens, not common "criminals." The defendants' transgressions, however, invade areas that are now zealously guarded by the Court. The drunk driver in Neville ran afoul of the grassroots movement that has mobilized against the "carnage caused by drunk drivers." Neville, 103 S. Ct. at 920. See also Illinois v. Batchelder, 103 S. Ct. 3513 (1983) . The protection ofour nation's children from drunk drivers prevailed. Similarly, the doctor in Simopotlous violated a Virginia statute that required doctors to perform second trimester abortions in a licensed facility. Although a doctor in good standing is an important community asset, the doctor in Simofiolous violated a statute that protected "an 'important and legitimate interest in the health of the mother' that becomes 'compelling. . . at approximately the end of the first trimester.'" Simopolous, 103 S. Ct. at 2536 (quoting Roe v. Wade, 410 U.S. 113, 163 (1973 ). Again, the Court in Sirmopolous chose to protect what it deemed to be the greater middle class interest, i.e., safe abortions. Similarly, Villamonte-Marquez involved another middle class concern-controlling drug traffic. Moreover, Justice Rehnquist assured yacht owners that the customs agents' actions approved in the case would constitute only a "limited" intrusion on their nautical activities. 103 S. Ct. at 2582. champion the rights of the "forgotten middle class," the Court is coming perilously close to removing itself as the one forum in which truly forgotten Americans occasionally have found relief.
VI. CONCLUSION
The Supreme Court's heightened interest in reviewing prosecution appeals, as dramatically exemplified in Michigan v. Long, marks the emergence of a new model of criminal appellate review. Whereas the traditional model saw the Court as a protector of an individual defendant's rights against unconstitutional state action, the new model installs the Court as champion of the "rights" of good citizens in their fight against lower court decisions favoring bad citizens. This interest in the "rights" of the law-abiding has manifested itself in two discrete ways.
First, the court has been increasingly willing to ignore principles of judicial restraint if selecting a particular case for review will serve to correct a lower court's failure to consider adequately the rights of "good citizens." Second, in its 1982 Term criminal decisions, the Court seemed most reluctant to come to the aid of any defendant who sought constitutional protection from a position in which no "good citizen" would ever be found.
The "victims' rights movement" has been very effective in reminding the judiciary that the interests of victims, witnesses, and the law-abiding have been overlooked for too long. Precisely how these considerations should interface with the constitutional rights of defendants, however, remains unclear.16 The Bill of Rights specifically guarantees certain rights to citizens who are accused of criminal conduct; the "rights" of the law-abiding to be protected from criminals are, on the other hand, much more amorphous and arguably not based on the Constitution at all. No court, especially the United States Supreme Court, can allow a concern for victims, however well-intentioned, to become an excuse for overlooking the specific constitutional rights that often happen to be guaranteed to "bad citizens." The Court must recall that its decision in a particular case concerning even the "shabb [iest] ' "1 7 of defendants will define thereafter the rights that belong to all citizens. Justice Walter V. Schaefer once commented on the advantage of courts of review in criminal cases: "The more remote the court, the easier it is to consider the case in terms of a hypothetical defendant accused of crime, instead of a particular man whose guilt has been established."' 18 The
